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ABSTRACT KEYWORDS

Over the past decades, legal historians have become more cautious customary law; municipal
when it comes to rules that in the Middle Ages and the early ~ administration; Early Modern
modern period were defined as ‘(old) customs'’. Earlier optimistic period; legislation; historical
appraisals as to the age of such rules have been challenged. This ~ 2nalysis; legal change
article argues that efforts of debunking should be combined with a

more thorough analysis of the legal consciousness of past societies.

It proposes to look at old municipal private law, not as a set of rules

fixed by tradition, but rather as a malleable body of norms. The

symbolic qualities of law were such that renewal and rephrasal

could be combined with an ideology of conservation. It was per-

fectly possible for administrators to promote new rules as being a

part of an ‘age-old law’ of the city or the land, without breaching

the implicit conventions as to the qualities of law. However, as will

be demonstrated further, there were limits to the agency of admin-

istrators in this regard. The codes as to the features of law marked

boundaries that had to be taken seriously.

Old and New Approaches Towards Customary Law
Legal Historicism and Customary Law

Until the 1960s it was usual among Dutch and Belgian legal historians to interpret historical
labels of ‘customary law’ for their literal meaning. Terms such as ‘consuetudo’, ‘costuyme’ and
‘gewoonte’ were viewed as referring to rules that had been passed on from generation to
generation, and which had roots in a distant past. These ideas mostly related to the law of
succession,! but can be detected also in publications on the history of other branches of law.2
Because of these ideas, compilations of customs and court decisions that had been drafted in
the sixteenth and seventeenth centuries were regarded upon as important historical sources,
for it was thought that they contained the rules that had been in use in the Middle Ages.”

These assumptions of legal historians had slowly emerged in the nineteenth century. In
the 1810s, the Berlin law professor Friedrich Carl von Savigny (Dec. 1861) stated that law
evolves slowly over time, following mechanisms and rules that are implicit in the spirit
(Geist) of the nation (Volk). As a result thereof, in Savigny’s theories customs
(Gewohnheiten) were important, for they were considered as emanations of that uncon-
scious law.*
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Savigny was the founding father of legal history. He aimed at reconstructing the
legal norms that had been used in the past, so as to explain the contents of the law
of his day.” Savigny valued academic writings higher than customs, even though he
thought of both as rephrasings of the Volksgeist.® His attention for scholarly writings
followed on from the fact that in most of the German territories of the early
nineteenth century, the so-called ius commune was still the main source of law.
This was a canon of commentaries that had been produced by professors of law
since the later Middle Ages. These texts made up the body of norms that were
imposed in the daily practice of courts.”

In the later 1820s and early 1830s, Savigny’s disciple Georg Friedrich Puchta
wrote a two-volume legal treatise on custom.® This monograph was the most
important tract on customary law in its day and it remained a work of reference
throughout the 1800s. Puchta’s accounts marked the mindset, not only of lawyers,
but also of historians analysing the law of the past. In his book Puchta blended
together Savigny’s views with what had been written on custom (consuetudo) since
the later Middle Ages (see further, under.2). According to Puchta, customs are rules
that are based on the implied consent of a group as to their normativity. The factual
element of customs is usus (habits, practices). However, Puchta went further than
Savigny by stressing that customs were evidence of the ‘customary law’
(Gewohnheitsrecht), which was found within the Volksgeist. In the first volume of
his book, dating of 1828, Puchta defined customs as pertaining to a body of
customary rules that was tied in with the Volksgeist. Puchta considered the custom-
ary law the type of law that was most near to the Volksgeist.” However, in the
second volume of his book he referred to the legal conviction of lawyers as a crucial
element and pushed the popular basis of customary law into the realm of political
fiction.'”

Puchta was the first legal scholar to drive a wedge between official law and ‘popular’
law. Savigny had maintained that the Volksgeist could transpire into legislation, jurispru-
dence as well as customs.'" In the first volume of his monograph Puchta by contrast
brought custom close to the Volksgeist and he emphasized that the ‘customary law’ was
the common conviction of the people. In the second volume, he changed his views and he
stated that lawyers were the ones that knew what the people wanted.'? Their convictions
prevailed over old habits. Especially Puchta’s first volume facilitated the idea that
historical terms such as ‘costuyme’ were hinting at a set of interconnected rules, rooted
in popular consent. But it was foremost the second volume that gave rise to a movement
of legal historians aiming to detect and preserve the ‘old Germanic law’ against the
intrusions of lawyers and legislators."” The search for old customs was undertaken by
such scholars as Karl Eichhorn and Jakob Grimm.'*

Savigny’s scientific ideas were closely related to historicism. This meant that he believed
in the scientific qualities of historical research. Savigny reacted against the opinions of
seventeenth-century authors such as Leibniz and Wolff, who had considered history as a
realm outside the scope of science. Only science could produce universally valid statements
and history was a domain of detail and idiosyncrasy."> Savigny by contrast identified
history with jurisprudence, and defined it as a societal science. Legal history should be
separated from philosophy, on the basis of a sound methodology of scrutiny of sources.
Savigny argued in favour of tracking manuscript copies of legal tracts and commentaries
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and pursue the comparison of their contents, in order to be as certain as possible on the
original contents. This rigour would then yield results showing how law has evolved in
response to social and political contexts.'® A further link to historicism was Savigny’s
acknowledging of the possibility of legal change, but only for as much as the Volk wanted
and needed such a change. This was connected to a romantic concept of an organic society,
which rests on interdependent relationships and thus changes but slowly. Savigny often
made the analogy between law and language. The intrinsic complexity of language has the
effect that adaptations, which are necessarily approved of by the speakers of the language,
are incremental and not abrupt.'’ In combination with the abovementioned views of
Savigny, Puchta’s notion that customs were part of a body of rules gave way to assumptions
that the legal source texts should be taken for their literal contents. This was matched with
the epistomology of Leopold von Ranke, who heralded the idea that the historian could
gain access to the objective past if only the historical sources were read closely.'®

Since the middle of the nineteenth century in German historical writings the mentioned
views on the societal origins of law were complemented with a specific analysis of the
institutional constellations of cities and other constituencies. In the second half of the
1800s, the legal definition of a city was hotly debated. According to Georg von Below,
constituencies such as cities and villages were at first ‘communities’ (Gemeinde); they were
started from gatherings which resulted in a council in which decisions were taken."” Since
1893, Henri Pirenne published several articles in which he argued that in the course of the
eleventh century merchants had founded cities. They had brought trade and manufacture
to the periphery of existing clusters of houses and had used their leverage to buy off
seigniorial duties on their lands. Pirenne strongly emphasized that the ius mercatorum, the
unwritten customs that were used among these traders, had been the basis of the
municipal law that was applied in the newly established cities.”” In a book of Max
Weber that was published posthumously in 1921, medieval cities were essentially com-
munities in which citizens were bound together by a joint oath of allegiance and which
‘chose’ the rules to which they abided. The urban community was a Rechtsgenossenschaft.”!

The abovementioned ideas boiled down together in the efforts of historians to edit texts
of local and regional law of the Middle Ages and early modern period. They thought this
was necessary to preserve old law against legislation and ‘Juristenrecht’ (lawyers’ law). These
ideas spread outside the German lands: in Belgium and the Netherlands, special committees
were installed to edit the ‘old law of the fatherland’.** The mentioned assumptions regard-
ing custom were ubiquitous. It was very common for editors of compilations of rules,
categorized as ‘customs’ or ‘willekeuren’, to add explanatory notes referring to documents
of different centuries.>> Moreover, often only one or few manuscript copies were used,
supposedly because the text was uniform in all versions.** The common assumption was
that the rules found in the sources had been customary and had been transposed in an
unaltered form from of old.

The Critique

Since the 1960s legal anthropologists have analysed litigation and legal decision-making
involving unwritten norms. Most of the rules of this type are ‘found’ by councils of wise
men (chiefs and their councillors) when adjudicating on disputes, and they are commonly
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labelled as ‘native law’, law of the ancestors’, ‘customs’, ‘habits’, or as belonging to a ‘tradition’.
Anthropologists’ conclusions referred to the adaptability of such notions. Even though the
mentioned descriptions hint at a long use of discernable, delineated and well-known rules,
many of the norms that were defined in this way were novel. Their contents could not be
traced back to a moment in time that preceded the decision establishing its contents. The
normative substance of those new (yet ‘traditional’) solutions could alter rapidly over time,
because of changing circumstances or due to the assimilation of externally imported rules.
Developing contents of norms did not hinder their continued definition as being ‘old” or ‘of
the ancestors’.> Legal sociologists and anthropologists commonly depict this changing yet
traditional law as ‘living customary law’.*®

The mentioned methods and ideas have slowly trickled down into legal-historical
research. A pioneer in this respect was the German legal historian Karl Kroeschell, who as
early as the 1960s denounced the notion of objective law as existing before the later
Middle Ages. In one of his publications, he demonstrated that the early medieval concept
of ‘the good, old law’ referred rather to ‘what was right’, to the outcome of a trial that had
been brought in moot courts, and not to positive, objective ex ante rules that were
‘applied’ or ‘imposed’ by judges. According to Kroeschell, the notion of law (Recht)
pointed to proceedings that were considered ‘right’ rather than to rules.”” In the 1990s
and 2000s, medieval historians such as Raoul Van Caenegem and Robert Jacob men-
tioned examples referring to a deliberate change of ‘consuetudines’ in twelfth- and
thirteenth-century Flanders and France, by governing bodies or with their approval.
They highlighted instances in which ‘customs’ were denounced as ‘bad’ and opened up a
window for further discussion as to the differences between custom and legislation.*®
These appraisals were not met with much acclaim, and general overviews of legal history
to the present day still largely rely on the nineteenth-century views of fixed traditional
local law for the medieval and early modern period.

Other nineteenth-century conceptions lasted long as well. The features of autonomy
and coniuratio in Weber’s views on cities were further elaborated on in the writings of
Wilhelm Ebel and Gerhard Dilcher. In the 1950s Ebel distinguished between several types
of municipal law: he listed Recht, Gebot and Willkiir. Recht referred to justice or natural
law, Gebot to injunctions made by a lord. Willkiir was the chosen law, decided by a
community, such as for example found in the bylaws of cities.”® Gerhard Dilcher
emphasized that Recht was perceived as forcible. It could originate, and be perpetuated,
in several proceedings and ritual acts. Law could be oral, but with reference to procedures
and ceremonies only. It was only with the rise of cities that more written and thus
objective norms became established. These norms were also Willkiir, chosen by the
municipal community.’® By contrast, in the theories of Jiirgen Weitzel the implicit
approbatio by the community, represented by administrators, was the core feature of
the law, Recht, of the High Middle Ages. As a result, the production of texts of municipal
law by urban leaders, from the thirteenth century onwards, was not incompatible with
renewal of the law.”!

Moreover, since some time, historians and legal historians have pursued on empirical
research into the use of labels. As a result, distinctions were made between local law,
which was maintained by official courts, and more general normative practices that were
considered as ‘tradition’.** Or the official customary law could have a broader geogra-
phical scope than local customs that derogated from that ‘common’ law.” It is
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acknowledged that the labels of ‘customs’ and ‘customary law’ were used for all men-
tioned conceptions of law. Moreover, historians and legal historians have categorized
between customs of limited extent on the one hand, and ‘common customs’ on the other
hand, the latter of which could be imposed ex officio by official courts and which could
easily change. The former were closely related to privileges, the latter was the general rule
from which those privileges derogated.”* Over the past years, Emily Kadens has written
important papers on custom in the later Middle Ages and the early modern period. She
has in particular focused on the different features of ‘anthropological custom’ (also
labelled behaviour-custom) as opposed to ‘legal custom’ (or rule-custom). She demon-
strated that the former was inevitably vague and the latter always directed towards a
solution for a problem.>

Furthermore, the history of custom has been interpreted as reflecting power struggles.
For the French homologation movement, scholars such as Martin Grinberg emphasize
the state formation mechanisms behind the mandatory writing of coutumes. Many
seigniorial rights were glossed over in the cahiers of local law.”® Raoul van Caenegem
and Emily Kadens have amply demonstrated how the Verschriftlichung was involved with
a change of discourse. The vagueness of custom was supplanted with the fixedness of
written law. According to Kadens, this went together with the demise of a flexible culture
of community-based remembering.>’

However, in all the above mentioned accounts, there is still a large attribution to older
theories. Assumptions are still common that law in the later Middle Ages and early
modern period was exclusively concerned with fixed rules, which could be found either
in legislation, scholarly writing or perpetuated custom. Kadens’ scholarship as well
mainly defines ‘anthropological custom’ as identifiable, at least as a departure point for
formulating legal rules. The changes in subsequent versions of written customs have been
explained as an involuntary result of a process of putting unwritten rules to writing,”® as
intentional distortions,” or as the consequence of an inevitably incomplete remembering
of rules.* These views cannot be upheld, since also beliefs, even ideas when symbolically
linked to tradition, could be considered customs. One poignant question, occasionally
raised yet not answered,*' is why thorough changes in the contents of municipal private
law, for example due to the integration of rules found in academic writings since the
twelfth century, did virtually not incite opposition from within the population? Uprisings
in cities in the Low Countries since the end of the thirteenth century were not directed
against the changes which the municipal leaders brought to the municipal private law;
rather, abuse of power and public finances were the main motives.**

The Label of ‘Custom’ in Sixteenth- and Seventeenth-century Compilations
of Municipal Rules

In the Low Countries, the French example of imposing the compilation of municipal law
had started in the 1520s. The princely institutions embraced this approach in an attempt
to bring more legal certainty to the different provinces. Written law was considered more
certain than unwritten law. Also, they wanted to block out the creation of new customs,
which often caused confusion and dispute. Moreover, once the municipal law would be
compiled the princely institutions had a monopoly of interpreting the text; centralization
of law was thus a clear incentive as well.*’ In the princely letters that were sent urging the
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local administrators to put their law to writing, the identity between municipal law and
customs was made evident.** In 1546 Emperor Charles V demanded the administrators
of constituencies to compile those ‘customs, as they have been in use until today’.*> This
was not merely an invitation to draw up collections of recent rules; the administrators
were given the opportunity to present their legal tradition to the sovereign and have it
acknowledged as princely law. If the princely councils accepted the contents of the cahiers
of customs, they were homologated, which meant that their contents were copied into a
princely ordinance.

The most common terms referring to customs in the sixteenth-century compilations
that were sent in to the princely institutions are — besides ‘costu(y)me’ — ‘hercomme’ and
‘usantie’. Usantie refers to repeated practices, and resonates with the academic notion of
usus. Usus was a requirement for custom. A consuetudo consisted of a rule, based on
implied consent, and which was inferred from repeated practices. The understanding of
usus as encompassing repeated actions had originated in the later Middle Ages, as will be
demonstrated in paragraph 3. Often the terms were combined. Several compilations
referred to ‘customs, rights, and usantien’*® or to the ‘customs, usantien and hercommen’-
*” when defining the municipal law. Such formulas covered all aspects of customary law,
in reference to the academic theories. Usantie stressed that a rule was applied,*® whereas
hercommen hinted at its longevity. Hercomme or herbringe literally meant ‘coming from
the past’.49 In towns of the (later) Northern Netherlands, besides these notions, the terms
of handvest and privilegie were more usual.”® These concepts referred to the fact that the
oldest municipal rules were often found in seigniorial charters. In the sixteenth-century,
the term of willekeur was much more common in Holland, Drente and Groningen than
elsewhere.”’ These terms had a corollary in the formulaic oath which was sworn by the
prince when taking up the seigniorial rights in a province of the Low Countries. The
newly installed duke or count solemnly declared to respect the ‘rights, privileges, liberties,
customs, and hercommen’ of the province.”>

Notwithstanding these depictions, the contents of the compilations of law that were
sent were apt to change. Several cities submitted several versions of their municipal law.
At Antwerp, compilations were sent in 1548, 1570 and 1608. The Brussels authorities
handed in three collections, in 1547, 1570 and 1606. At the drafting of these compilations,
new rules were added, and older ones were changed or supplemented.”

The contents of these compilations hint at how the urban administrators that compiled
them looked at customs. At Antwerp, late-medieval depictions of the municipal law had
been ‘the vierschaarrecht’ (that is, the law of the municipal court of aldermen) or ‘the law of
the citizens of Antwerp’.>* When in the third quarter of the fifteenth century, academic
ideas within the urban administration increased, the requirements for customary law that
were posited in legal scholarly writings became acknowledged (even though they were
adapted as well, see under .4). Customs were attested by way of a turbe proceeding. When a
question of law was raised, ten or more legal professionals (former aldermen, practitioners
and civil servants), who were often academically trained jurists, were interviewed on the
contents of rules of Antwerp municipal law.” The questionnaires and answers of the
mentioned turbe-inquiries were put to text into so-called turbeboecken (ledgers of turben),
which after a certain period of time facilitated the production of evidence on formerly
attested Antwerp norms.”® In these turben it was regularly emphasized that a custom had
been practised for several years; the witnesses were asked to confirm that they had seen a



DUTCH CROSSING (&) 7

rule being imposed in the court. This requirement of longevity was an important feature
according to the legal doctrine on custom.>”

It is striking that some of the rules mentioned at turben, which were corroborated by the
witnesses as being ‘old’, were in fact novel. At an Antwerp turbe investigation in 1520 a
practice of ‘abandonment’, which permitted an imprisoned debtor to regain his freedom if
he yielded all his properties to his creditors, was mixed with precepts of Roman law, relating
to the procedure of cessio bonorum. Notwithstanding this novel adoption of rules, which
had not been in use before, all aspects of the rules confirmed by the witnesses were
described as ‘old costuymen’.>® Another example relates to the rights of married women
to sign contracts. In the later fifteenth century, at Antwerp it was still generally condemned
that women engaged in contracts without permission of their husband. Since approxi-
mately 1526 women had a ‘right of retreat’ they could lawfully accept an agreement,
without cooperation from their spouse, but if afterwards the agreement was considered
disadvantageous the woman had the right to have the contract annulled.” In 1532, during a
turbe inquiry, it was stated that this rule — even though it was of recent times — was a ‘well-
known custom that had been in use without defect over 2, 3, 4, 6 10, 20, 30 years’.6°

The changes in municipal law, as found in subsequent versions of collections of rules,
were often the result of incremental interpretation, but they could be far-reaching as well.
A compilation of Antwerp dating from 1541-45 started with an article explaining which
rules were part of the Antwerp law. It was stated that ‘the law of the city of Antwerp is
introduced by customs, usages and old herbrengen, which in the city were applied for as
long as memory could go’.°" A further analysis of the contents of the collections of
Antwerp costuymen demonstrates that this did not exclude substantial legal change in
subsequent redactions. This is clear in the legal position of the femme sole (‘coopwyf), for
example. A married woman could be considered as legally autonomous if she had — with
the consent of her husband - a business of her own. In that case, she was not required to
seek the permission of her husband for signing contracts. In 1509, this principle had been
evoked during a turbe inquiry®” but it was probably older. The underlying aim of the
original rule had been to provide wives with the capacity to act in the interests of their
business, and do so swiftly. But by 1509 there had been a shift towards the patrimonial
effects of the acts of the ‘coopwyf. In 1509, it was expressed that debts made by a femme
sole could be enforced against both the properties of the wife and the matrimonial
community property. The authorization of the husband to start a separate business was
thus interpreted such that the matrimonial community property, which was managed by
the husband, was turned into collateral for the debts of the wife’s business.

But this approach resulted in confusion. It was not clear whether the husband was an
associate in his wife’s business, or whether the creditors of the business of the wife merely
had a recourse against the effects of the matrimonial community. If the former inter-
pretation applied, then the wife could be held liable for debts that had been made by her
spouse, also with the assets of her business.®> This was not only an extension of the rights
of creditors; it was also a considerable diminishment of the rights of wives. Before the
1540s, when this interpretation was formulated, it had been the rule that a widow was
liable for half of the debts made by her husband, provided that the debts had been
‘communal’, meaning that they had been made for the interests of the couple or the
household. The opting for a separate business thus also improved the position of the
husband vis-a-vis his personal creditors. This interpretation of the rule was abolished in
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the compilation of municipal law of 1548, which again clearly separated personal from
communal debts.**

Custom as Mores and Formulated Municipal Law: Openings in Contemporary
Theory

The doctrinal texts of the later Middle Ages and early modern period that were written on
customs have mainly been interpreted from the perspective of the nineteenth-century
theories. Puchta considered the customary law as being founded on convictions, deeply
rooted within the Volksgeist, but at the same time he reduced the scope of customs to
repeated practice. This was a change from the earlier accounts on what could make up a
custom (consuetudo). Late-medieval legal scholars of civil and canon law emphasized that
customs proceeded ‘ex usu seu moribus plurium personarum’ (i. e. either from the
behaviour or beliefs of many persons).®> Moreover, in particular canon lawyers consid-
ered consuetudines and mores as being identical.*®

The mentioned conceptualization, of customs being derived from mores, had firm
precedents in the Roman law. Mores (convictions) were viewed as a core element of
customs, and it was separated from consuetudo as well. The Roman jurist Julianus
considered mores as the remote cause of consuetudines, the latter of which were more
easily identifiable than the former (D. 1,3,32,1). However, Julianus as well as other
Roman jurists distinguished between the mentioned concepts: they regularly referred
to both mores and consuetudines (for example, D. 1,16,7pr.). When considered separately,
mores were usually viewed as being older and more general than consuetudines. The
patria potestas for example, which referred to the central position of the paterfamilias as
head of the Roman familia, was described as pertaining to the mores,”” and it was not
labelled as consuetudo because it was considered a century-old institution. The roots of
appraisals in medieval legal writings that filtered the notion of mores out of the concept of
consuetudo was found in the Justinian Code (534 AD) which had a preference for ‘usus’
instead of ‘mos’(C. 8,52(53),2).

Over the course of the seventeenth and eighteenth centuries, in civilian literature the
constituent element of usus became gradually more important than mos. In a tract dating
of 1611, Antonio Piaggio evaluated that mores and usus could be constitutive parts of
customs, in combination with tacitus consensus populi, but he still attributed more
importance to mores than to usus.’® In 1682, Johann Schmidt wrote an interesting
doctoral dissertation on consuetudo, but did no longer consider mos or mores for their
legal characteristics.®’

By contrast, in canon law the notion persisted longer. The definitions of Julianus
found their way to the Etymologiae of Isidore of Seville of the early seventh century AD
(‘consuetudo est ius quoddam moribus institutum’) and this phrase was copied into the
Decretum of Gratianus (c. 1140), which was the leading text of canon law until 1917 J%1In
civil law writings, which stuck more closely to the legal texts of Justinian the idea that
customs were based on mores, whereas among canon lawyers it was more common to
take customs and mores as comparable notions. This approach, which had some backing
in texts of Roman law (Inst. 1,2,9), had been important in the doctrine of church fathers
such as Augustine and Tertullian. They considered the mores of the people as being very
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close to the lex aeterna divina. In their categorizations, mores was then a set of beliefs or
traditional culture rather than a collection of practices.”!

What the Roman law, and the medieval canon law that was largely based upon it,
suggested was that mores could turn into customs without repeated behaviour. A tradi-
tion in law could be a matter of collective ideas rather than of identifiable actions. A crux
in this regard was the ‘tacitus consensus populi’, i. e. the tacit ‘consent’ of the community.
This was a paramount condition for any consuetudo. The requirement has since the
nineteenth century been re-interpreted as opinio necessitatis or opinio iuris (that is, the
opinion that a practice is normative) but in the pre-modern times the requirement was
very different. The consensus populi referred to an interiorized sharing of views, as to
ideas and/or practices. By contrast, the nineteenth-century opinio necessitatis referred to
subjective normative appraisal. The notion of consensus in the period of approximately
1200-1650 was not the ‘consent’ of contract law of today, but can be considered as
hinting at ‘legal consciousness’. It was derived from con-sentire, which was ‘to experience
a common sensation’.”?

This sensation referred to a pre-existing order of things, in which any member of the
population and the population at large participated. Consent in its present-day meaning
hints at the crossing of wills, constituting an agreement, without reference to a system of
values constraining that consent. By contrast, the notion of consensus that was used with
respect to consuetudines and mores in Roman law and in doctrine that was based on
Roman law until the middle of the seventeenth century, pointed to a predisposed
framework of legitimacy that inevitably was accepted and acknowledged by the
community.”? As a result of this characteristic of consensus populi, mores were firmly
integrated in the concept of consuetudines. They could be repeated practices or ideas, and
even convictions that were quite recent. The adjective of tacitus served to explain why
consuetudines did not need express acts of approval by the community in which they
were held to exist. It was not required that a practice or habit was evidenced in order to
establish a custom; a view or opinion was sufficient, if it was ‘felt throughout the
community’. A consuetudo was sometimes regarded as a ‘silent ordinance’ (statutum
tacitum).”*

Therefore, it was generally accepted that the legislating body of the community or the
sovereign determined, even promulgated, what that silent law was.”> This was not
contradicting the appraisal of legal writers that the tacitus consensus was considered
the ‘causa efficiens” of consuetudo.”® With this concept, which referred to Aristotelian
theory, authors meant that the will of the population crafted the custom in its final form.
Most writers considered this an idea of legitimacy rather than of legality; it was not
contrary to the legality of custom that it was declared or fixed by legislators, because
custom was legitimated through the population’s acknowledgement.”” This appears
strange to the modern reader, for he would consider this as undemocratic. However,
up until the end of the eighteenth century, the councils of aldermen and other rulers that
issued legislation (statuta) for cities and small jurisdictions were considered to be the
sanior pars (the better part) of the population.”® It is this to which Hugo de Groot
referred when talking about international law that was introduced ‘sive moribus et pacto
tacito’.”’ With moribus he meant those views of states that were shared within a popula-
tion and that were formulated by its leaders, even though they had not been made explicit
in a treaty or even an individual act. An interpretation of mores as ‘acts of members of the
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population’ would not be compatible with de Groot’s assessment that they were a source
of international law.

The rationality of customs was equally important. It was commonly stressed that
customs had to be reasonable (rationabilis). This requisite is usually explained as allow-
ing for an extra test when customs are adduced and proved, before they are acknowl-
edged as law. However, the requirement was also often described in terms of aequitas or
ratio scripta, which could be sufficient to make up a custom. These notions pointed to
well-established ideas that were derived from classical texts, and which were very close to
‘natural law’ as it had been defined since the 1500s. For de Groot, ius naturale, ius
voluntarium and consensus gentium were very much intertwined. The nations acknowl-
edged fundamental rules as binding because they were reasonable, and they consented in
those and other constraints for they recognized what was right and what was not.*’

Considering all of the above, it is clear that historians have often looked at customs,
and comparable categories, through the lens of nineteenth-century doctrine. Puchta
emphasized that customary law was ontological, following Savigny, but on the other
hand he stressed that customs were repeated actions only (Handlung, Ubung), and not
tradition (Sitte). According to Puchta, judges were not supposed to know them, even
though they could infer them from facts.®" This meant that customs were no longer
viewed as part of ‘tradition’, but rather as particular rules that were exceptions to the law
that was imposed by courts and jurists. Puchta separated ‘custom’ from convictions
(mores) and reduced them to facts.

The inclusion of mores into the broader category of consuetudo had one advantage,
which was lost in Puchta’s theories. It allowed for bridging ex ante and ex post norma-
tivity. It is widely felt today that a rule cannot be projected onto the past. This idea builds
on the requirement of publicity of binding norms. When a norm is created in response to
a new problem, then that problem itself cannot be regulated by that particular rule,
because no one can be held liable for breaching a rule that does not exist. Therefore, the
need for a rule cannot be assimilated with the rule itself. If a new problem arises, the
normative answer to that problem cannot be customary.®* Since many legal problems are
new, the approach by Puchta meant that the scope of customary law was restricted to a
large extent. Puchta’s theories thus had the effect of shrinking the practical importance of
customs. When considering customs as a label that could also be used for novel solutions,
in reference to a tradition that was upheld by administrators expressing that tradition, the
abovementioned problem did not exist. Puchta’s insistence on evidenced, particular
customs had as result that judges or administrators could no longer craft a ‘living law’
from tradition, but instead should consider customs as rules themselves, and not trans-
gress the boundaries of their normative contents.

The Limits of Custom’s Fluidity

In 1578, the Antwerp aldermen decided to issue a new law compilation, after they had
sent in earlier collections to the princely institutions in 1548 and 1570.%° The new text,
which was printed in the last months of 1582, became the standard Antwerp law. It was
widely cited and praised for its contents, including those relating to commercial con-
tracts. Because a Calvinist-orientated Antwerp government had issued the 1582 text, in
May 1586 the new and now Catholic Antwerp board of aldermen prohibited the use of
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this version, and ordered another committee of jurists to draw up a new compilation of
Antwerp law.** In 1608, a text of municipal law of gigantic proportions was finished. The
1608 law book contained 3643 articles, distributed over seven parts and eighty-one
paragraphs. Provisions on commercial law comprised nearly one third of the total, i. e.
1124 articles in eighteen chapters, which contrasted with the 111 articles regarding
corresponding matters in the 1582 law book. Shortly after the submittal of the 1608
compilation for homologation to the Council of Brabant, the Antwerp aldermen urged
for provisional princely approval and publication of the part on commercial law, which
was granted in February 1609.*

Although in March 1609 the Antwerp aldermen publicly imposed the commercial
chapters to be used in the municipal court,*® the new compilation never gained much
popularity. For nearly all commercial and also other topics, the 1582 compilation was the
most used after 1586 and after 1609. The reason for this was mainly that the new
solutions contained within the 1608 law book were often fundamentally in contradiction
to older court practice and unwieldy for mercantile contracts. The fact that
Memorieboeken had been drawn up, which explained where certain rules came from,%”
was already an indication that the compiling committee had not stuck closely to the
earlier texts of Antwerp law. The new legislative tactics followed from a stricter policy
that identified the waning commercial attraction of Antwerp with problems and deceitful
behaviour in the market. The 1608 compilers, for example, insisted on compulsory
clauses to be inserted into insurance contracts and even required litigating purchasers
of insurance to draw up a declaration of good intent. Fraud was thus presumed!®® The
1608 compilation was also strict in terms of imposing sanctions. Fraud in insurance was
prosecuted as theft,®” which was a capital offence, and notaries and brokers who drew up
insurance contracts containing forbidden clauses were fined.”® According to the
Memorieboeken all these measures aimed at eliminating treacherous insurance practices.
The authors of the Memorieboeken stressed that — in their opinion - marine insurance in
Antwerp had fallen prey to disarray and confusion, and that the new rules would tackle
these problems in order to restore certainty and to stimulate growth in the insurance
market.”! Such rules were not accepted among merchants.

Shortly after the text of the compilation had become known, advocates at the Antwerp
municipal court launched protests. In 1610, advocate Jacques van Uffel argued in favour
of repealing the law collection and to draft a new one that stuck closer to the 1582
version. He argued that the 1608 compilation contained a large number of ‘invented and
imaginary rules’ and ‘fantasized laws’.”> At around the same time the Antwerp admin-
istrators received an anonymous letter denouncing the compilers of the 1608 law book as
‘forgerers’ and its contents as the product of ‘fantasy’ and ‘academic musings’.”> From
these letters, it is evident that some members of the legal community at Antwerp felt that
the Antwerp rulers had crossed a line. Even though it was commonly accepted that
customs were not always age-old, framing entirely new rules that had no backing in the
legal tradition of the city as ‘customary’ was considered as going too far.

Even though the authors were not explicit about this, one can suppose that their
protests were largely based on the feeling that rules in commercial matters had changed
tremendously. The idea that commerce was built on freedom of contract, and that the
legislator had to refrain from excessively correcting the contents of mercantile agree-
ments, was a trope in the Antwerp legal scenes since the middle of the sixteenth century.
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In 1555, an Italian merchant Giovan Battista Ferrufini had proposed to centralize the
brokering and the registration of marine insurance contracts. He suggested using a
standard insurance policy form, in response to the lack of clear customs in the area of
marine insurance. In 1557 and 1558 165 merchants rose against Ferrufini’s projects. A
main argument brought forward by them pointed to the freedom of contract. In the end,
the plans were left and the earlier rules regarding marine insurance were for a large part
left intact.”* Maybe the comparable arguments that were raised against the 1608 compi-
lation stuck. In 1633, after several attempts to get homologation of the 1608 compilation,
the aldermen no longer insisted on formal princely approval.”

The case of Antwerp bears resemblance to similar views that were raised in Ghent in
1510 by legal practitioner Marten van den Bundere. He argued against the judges of the
princely Council of Flanders that they distorted the customs of the city of Ghent, on the
basis of their interpretation from ‘books’. He objected that they introduced ‘novelties’ out
of ‘murmurations’ and that these ‘novelties’ ‘opposed the people to those who ruled
them’.”® This account offers a glimpse into how the fabric of municipal law was perceived
of as tying citizens, residents and their administrators together.

In the sixteenth century in other European countries, similar ideas were uttered. In fact,
the coming of the printing press had resulted in a rise of the number of available legal
books. In the courtrooms all over Western Europe, advocates started citing the passages of
writings of often obscure authors. This was one of the reasons underlying the ‘nationalist’
legal movement in sixteenth-century France. Charles Dumoulin argued against the use of
‘exotic’ writings and wanted to restrict the doctrine that was used in the French courts to
well-received, well-known texts. The fierce opposition by other legal authors, such as
Francois Hotman, against the ius commune was in part inspired by the sense that the
body of learning had become polluted with writings of low quality.”” A remnant of this view
can be found in the Tribonianus belgicus by Antoon Anselmo (1662). The author, an
Antwerp advocate, lamented that advocates were quoting foreign authors of low standing
and that one had to return to the roots and core of the ‘Belgian’ law.”®

It is important to note that in the mentioned examples not legal change as such was
denounced, but rather a specific type of it. Legal practitioners warned against inflating the
ius commune to the level of municipal law, without caution. However, they did not
oppose academic rules as such. There was no conviction that the qualities of law had been
harmed because of the growing influence of academic rules or even the homologation of
customs. Rather, the stretching of the contents of the academic law that was compatible
with municipal law was the issue.

In Flanders, the Rezeption of ius commune had started in the twelfth century.
Examples of strife over this process are largely absent. Raoul van Caenegem cites a
case, dating of 1430, in which for the first time a rule of Roman law was invoked before
the aldermen of the municipality of Sint-Pietersdorp, in Ghent. The aldermen considered
themselves incapable of deciding the case, because of their lack of knowledge of the
‘written laws’, of which ‘they had no custom’. In response, they referred the case to a
higher court, which was the municipal bench of aldermen of the city of Ghent.”® This
example is very telling: the judges did not refuse to hear arguments based on the
academic law, but instead sent the case over to judges that had the expertise to assess
them. Admittedly, the court trial was between two clerics, and they may have been
acquainted with the scholarly law themselves. Therefore, this case might be less apt for
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assessing the (lack of) friction caused by the Rezeption. Nonetheless, it seems that the
segments of the population that were mostly involved with the law of contract and
succession, which were the nobles and patricians, ever since the thirteenth century had
voluntarily inserted rules of Roman and canon law writings into their agreements.'®

A further argument that not Rezeption as such was the problem is that the sixteenth-
century compilations of municipal law envisaged that they could be supplemented by the
‘common written law’. This was a reference to the ius commune, but with the additional
test that scholarly rules could be used only to the extent that they were compatible with
the municipal law,'®! as had been the case before the sixteenth century. In 1578 the
commissioners of the compiling committee that was to write a new collection of Antwerp
costuymen was instructed to complement and interpret the costuymen on the basis of the
‘common opinion of doctors that here are maintained as custom’.'*” Also, the proceeding
of turbe-inquiries, which was adopted from French practice, was quickly adjusted so as to
make it match with the earlier conceptions on legal tradition. At Antwerp, as soon as this
technique was used in the 1480s, it was said that the statements of the witnesses should
not be unanimous but that a majority sufficed to state a valid custom.'®® The original
enquéte par turbe had involved testimonials by wise men, but at Antwerp the witnesses
were usually legal practitioners and occasionally merchants. This was also the case at
Amsterdam in the later sixteenth and early seventeenth century.

A further shift was that the witnesses were the administrators of the municipality
themselves. In Antwerp, in the sixteenth century the aldermen of the city issued ‘certi-
ficates’ stating what the customary ‘law of the city’ was.'** In the 1500s, this seems to have
been practised also in the bailliwick of Rijnland, which was the larger region around
Leiden and Amsterdam.'® But, here as well, the symbolic authority of formulated
customary law was not without its limits. In his edition of the Rijnland costumen,
Simon van Leeuwen referred to two Rijnland turben of 1591 and 1654, both of which
stated that the procedure of naasting (retrait lignager) could be initiated within one year
after a traditionally announced public sale. The naasting allowed relatives to claw back on
immovable property that had been sold without their agreement. According to the
mentioned turben, the naasting was not allowed if the public sale had been announced
with pamflets, and not in the traditional way with three proclamations during Sunday
mass.'°® This custom had been confirmed by the Court of Holland and the High Council,
but van Leeuwen denounced it as facilitating fraud. It was easy to circumvent the naasting
by putting up pamflets that were quickly removed. Van Leeuwen therefore labelled the
custom as ‘corrupt’ and ‘an indragt’ (i. e. a travesty).'”” His comments point to perceived
logic and fraud prevention as imposing limits on the malleability of customs.

Conclusion

In the sixteenth- and seventeenth-century Low Countries, customs were a valuable,
yet diffuse legal category. This vagueness surrounding the notion was very useful,
since it allowed administrators of cities to adjust and update the municipal law of
their constituency. This offers an explanation for legal change and for the largely
uncontested integration of academic rules into municipal law since the twelfth
century. Neither the Rezeption of academic rules nor the Verschriftlichung of muni-
cipal law were denounced as going against the tradition. The abovementioned
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examples show that in a context of written law subsequent reformulations of rules
remained possible.

But this was not only a consequence of vagueness of the notion of custom; there was an
older tradition of considering customs as malleable rules that upon adjustments
remained valid for as much as they were considered part of the legal tradition. The
approaches of legal historians who have taken customs as being fixed, age-old rules, are
more influenced by nineteenth-century views than in line with pre-modern conceptions.
The late medieval and early modern epistemology concerning customary law was such
that the formulation of legal rules as customs was legitimate if the rules could be
subsumed under the tradition of municipal law. This allowed for some flexibility, but it
was not possible to introduce rules into the customary law that were completely alien to
it. Of course, it is very difficult to detect where the dividing line between acceptable
renewal and distortion of the legal tradition lay. And, surely, this line was most probably
not fixed. But it seems that in the sixteenth- and seventeenth-century Low Countries, the
distinction between novel, ‘good’ customs and novel, ‘bad’ customs did exist. The above-
mentioned results invite for further analysis of the processes of formulation of law, in a
broader context of the symbolic uses of power. The administrators of the cities and
constituencies had agency to change municipal law and this autonomy must have been
based on their symbolic capital. The use of ceremonies and public display of authority
can therefore be connected to the study of the legislative process. A closer look into the
arguments brought forward against municipal and princely rulers, in petitions, might
add further material to completing the picture of the symbolic authority of the past in the
legal domain of the pre-modern period.
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